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 1.  TIME:  9:00   CASE#: MSC15-00972 
CASE NAME: VAUGHNS VS. MILETTE 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY THOMAS VAUGHNS, 
CHARLOTTE VAUGHNS 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion to Tax Costs for messenger services in the amount of $594.35 is granted as 
not being reasonable or authorized by law.  In addition, the motion to tax is unopposed. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION TO/FOR TERMINATING AND MONETARY SANCTIONS 
FILED BY MARIELLE MOYER 
* TENTATIVE RULING: * 
 
 Defendant Marielle Moyer’s motion for terminating and monetary sanctions is denied.  
California discovery law authorizes a range of penalties for a party’s refusal to obey a discovery 
order, including monetary sanctions, evidentiary sanctions, issue sanctions and terminating 
sanctions.  See Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, 390.  A court has 
broad discretion in selecting the appropriate penalty.  Id.    
  
 Despite this broad discretion, the courts have long recognized that the terminating 
sanction is a drastic penalty and should be used sparingly.  See Newland v. Superior Court (1995) 
40 Cal.App.4th 609, 613-616.  A trial court must be cautious when imposing a terminating sanction 
because the sanction eliminates a party’s fundamental right to a trial, thus, implicating due process 
rights.  See Newland, supra, 40 Cal.App.4th at 613-614.  The trial court should select a sanction 
that is “tailored . . . to the harm caused by the withheld discovery.”  See Doppes v. Bentley Motors, 
Inc. (2009) 174 Cal.App.4th 967, 992.  “Sanctions should be appropriate to the dereliction and 
should not exceed that which is required to protect the interests of the party entitled to but denied 
discovery.”  Id. 
  
 The discovery statutes thus “evince an incremental approach to discovery sanctions, 
starting with monetary sanctions and ending with the ultimate sanction of termination.”  See 
Doppes, supra, 174 Cal.App.4th at 992.  Although in extreme cases a court has the authority to 
order a terminating sanction as a first measure, a terminating sanction should generally not be 
imposed until the court has attempted less severe alternatives and found them to be 
unsuccessful and/or the record clearly shows lesser sanctions would be ineffective.  Id.; see 
also Lopez v. Watchtower Bible & Tract Society of New York, Inc. (2016) 246 Cal.App.4th 566, 
604-605. 
 
 In an extreme case, one California appellate court held that a trial court, when faced with 
pervasive, deliberate, and egregious discovery misconduct -- abuse that makes lesser sanctions 
inadequate to ensure a fair trial -- may use its inherent judicial power to dismiss the action.  See 
Stephen Slesinger, Inc. v. The Walt Disney Co. (2007) 155 Cal.App.4th 736, 758; but see New 
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Albertsons, Inc. v. Superior Court (2008) 168 Cal.App.4th 1403, 1431-1434 (imposition of 
evidence and issue sanctions based on court’s inherent power to control litigation, absent 
defendant’s failure to obey order compelling discovery, was abuse of discretion when there was 
no order compelling defendant to produce video recordings, and real parties had waived right to 
compel further response or inspection; sanctions based on court’s inherent power are reserved 
for egregious violations of discovery process).  
 
 In Stephen Slesinger, supra, 155 Cal.App.4th at 744-756, the trial court properly 
terminated litigation for discovery misconduct “run riot.”  Stephen Slesinger involved a plaintiff 
that employed an investigator to steal confidential documents from defendant’s secure facilities 
and trash receptacles, altered those documents with the intent to mislead, and lied about the 
source and number of the stolen documents in its verified discovery responses.  Id. 
 
 Defendant argues that this, likewise, is a case of “egregious discovery abuse.”  The sole 
source of Plaintiff’s theory of forgery is decedent’s Office Manager, Gloria Svean (“Svean”), who 
claims that Defendant coerced her into changing the beneficiary form on decedent’s life 
insurance policy with Transamerica from Plaintiff to Defendant.  Without Svean, Plaintiff has no 
support for her allegation that she should be the beneficiary of the life insurance claim.  The 
evidence shows that Plaintiff concealed the close relationship she had with Svean and how 
often they communicated with each other, and in particular, around critical events in this case.  
Moreover, the evidence shows that Plaintiff spoke to Svean for almost 40 minutes the night 
before Plaintiff’s deposition and also texted about preparing together for it.  The only logical 
conclusion from this concealment at deposition and in written discovery (revealed through 
telephone records and texts which were later produced) is that the pair conspired together to 
plan their testimony.      
 
 While dismissal is a drastic sanction, Defendant asserts that it is required in this case 
because any sanction short of dismissal would be ineffective.  Plaintiff violated her oath to tell 
the truth.  Plaintiff knew that she had communicated with Svean via telephone calls and text 
messages for significant periods of time surrounding events relevant to the case (including right 
before her deposition), yet “lied” about these facts in written discovery and at deposition.   
 
 Plaintiff responds that she admitted in discovery responses to having telephone calls and 
text messages with Svean during relevant events in this case.  Plaintiff supplemented her 
discovery responses to reveal all the contacts she could remember.  Plaintiff also was willing to 
work with her cell phone provider to obtain cell phone records for Defendant.  After learning that 
her cell phone provider does not store the contents of messages, Plaintiff willingly signed an 
authorization to permit Defendant to obtain Plaintiff’s cell phone records directly from her cell 
phone provider.  See Declaration of Denise Sze (“Sze Decl.”), Exhibit 1, Supplemental 
Response No. 28; Hendon Decl., Exhibit 1 (Hendon Depo. 66:18-67:4; 109:1-110:12; 111:17-
113:2, 116:21-117:7, 149:14-18).  Plaintiff contends that she produced whatever relevant texts 
she still had on her cell phone.   
 
 Plaintiff acknowledges that the cell phone records (which were obtained and produced 
after Plaintiff’s deposition) demonstrate that she and Svean communicated much more often 
than Plaintiff recalled during her deposition.  Plaintiff reminds that she did not have an 
opportunity to refresh her recollection prior to her deposition on March 29, 2017 and perhaps 
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could have remembered more communications, had she been given this opportunity.  Besides 
the call and texts regarding preparing for the deposition itself, most of the phone calls and texts 
relevant to the events in this case occurred 4 years earlier, prior to and directly after Mindy’s 
death on June 21, 2013.  Hence, according to Plaintiff, the cell phone records go to Plaintiff’s 
memory and credibility and not to any conspiracy or collusion.  
 
 Plaintiff also takes contest with the case law cited by Defendant.  Plaintiff relies on New 
Albertsons, supra, 168 Cal.App.4th at 1428 (imposition of sanctions for alleged discovery abuse 
inappropriate where the moving party failed to move to compel further responses or documents) 
and Ruvalcaba v. Government Employees Insurance Co. (1990) 222 Cal.App.3d 1579 (court 
found that even where the record revealed actions by appellant and his counsel demonstrating a 
history of discovery abuses, because there was no court order being disobeyed, a terminating 
sanction was improperly imposed).  Here, Defendant did not file a motion to compel further 
discovery responses.  Plaintiff produced supplemental responses, and there is no court order 
which is being violated.   
 
 Defendant disputes whether the court has inherent powers to dismiss this case, even 
without a motion to compel or a violation of a court order.  This legal question does not need to 
be answered at this time, as there is a compelling reason to deny the motion that does not 
depend on an analysis of the procedures necessary before the court can exercise terminating 
sanctions under the Civil Discovery Act.   
 
 The motion should be denied and left for a jury to decide.  This is not a typical discovery 
sanction situation, where discovery has been withheld or destroyed or a discovery order 
violated.  Here, we have the opposite problem.  Lots of facts have come to light, and they came 
to light, at least in significant part, because Plaintiff stipulated to allowing Defendant to obtain 
her cell phone records.  Those records plainly showed a level of communication that neither 
Plaintiff nor Svean admitted to.  Plaintiff also supplemented her written discovery, albeit not to 
Defendant’s satisfaction but “good enough” that no motion to compel was ever filed.  The facts 
concerning the credibility of Plaintiff and her only witness, Svean, are copious.  Indeed, the 
reason Defendant can provide such detailed chronologies is precisely because there is plenty of 
impeachment evidence in this case.  It is well-settled that matters of the credibility of a witness 
and any inconsistency in her testimony are for the sole determination of the jury.  See Hosman 
v. Southern Pacific Co. (1938) 28 Cal.App.2d 621, 632.   
 
 While the court is concerned that Plaintiff appears to have “lied” at her deposition about 
her level of contact with Svean and their perhaps mutual preparation for their depositions, the 
court’s inherent power is reserved for the most “egregious violations of the discovery process.”  
See New Albertsons, Inc. v. Superior Court (2008) 168 Cal.App.4th 1403, 1431-1434.  
Depositions are taken, in part, to uncover litigants’ untruths; this appears to be what occurred 
here.  
   
 Defendant’s evidentiary objections are ruled on as follows:   
 
Declaration of Carrie Parker 
 
 Parker Decl., paragraph 2 and Exhibit 1:  Overruled 
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 Parker Decl., paragraph 28 and Exhibit 27:  Sustained:  lack of personal knowledge, 
hearsay 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION TO/FOR JOINDER IN TERMINATING SANCTIONS FILED 
BY TRANSAMERICA LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.   

  

 4.  TIME:  9:00   CASE#: MSC16-00845 
CASE NAME: GARAY VS TOOMEY 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL (INTERIM) 
ARBITRATION AWARD FILED BY RICARDO APARICIO GARAY 
* TENTATIVE RULING: * 
 
The Petition to Confirm the arbitration award is granted, and the motion is unopposed. 
  

  

 5.  TIME:  9:00   CASE#: MSC17-00321 
CASE NAME: HSBC BANK VS. WELLS FARGO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HSBC BANK USA, 
NATIONAL ASSOCIATION, AS TRU FILED BY WELLS FARGO BANK, NATIONAL 
* TENTATIVE RULING: * 
  
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Wells Fargo (“Defendant” or 
“Wells Fargo”). The Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff 
HSBC Bank USA, National Association as Trustee for the JP Morgan Trust 2007-A1, Mortgage 
Pass-Through Certificates (“Plaintiff” or “HSBC Bank”). The FAC alleges claims for (1) 
cancellation of instruments; (2) equitable subrogation; (3) injunctive relief; and (4) declaratory 
relief. 

For the reasons described further, below, the Demurrer is sustained, with leave to amend. 
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Request for Judicial Notice 

Defendant Requests Judicial Notice (“Wells Fargo RJN”) of several records of the County of 
Contra Costa Recorder’s Office. This Request is unopposed. The Request is granted. Evid. 
Code §§ 452, 453. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Factual Background 

This case involves the real property located at 6 Woodside Court, Danville, CA 94506 (the 
“Property”) purchased by Thomas H. Vetter and Karen Kealey Vetter (the “Vetters”). FAC at ¶ 7.  

The Vetters have a complex borrowing history against the Property. 

In or around August of 2000, the Vetters obtained an $855,000 loan (the “First Loan”) from 
Chase Manhattan Mortgage Corporation, secured by the Property in first lien position. FAC at 
¶ 7; see also id. at ¶ 7, Ex. D. In or around August of 2000 the Vetters obtained a second loan 
from Chase Manhattan Bank, USA, NA secured by the Property in the amount of $171,000 (the 
“Second Loan”). FAC at ¶ 8; see also id. at ¶ 8, Ex. E. In or around October 2000, the Vetters 
obtained a third loan from Wells Fargo Bank, NA, secured by the Property, in the amount of 
$100,000 (the “Third Loan”). FAC at ¶ 9; see also id. at ¶ 9, Ex. F. Behind these loans, the 
Vetters obtained a home equity line of credit (“HELOC”) from Wells Fargo secured against the 
Property. FAC at ¶ 10; see also id. at ¶ 10, Ex. C. 

The Vetters paid off the Third Loan on or about November 2001 and the reconveyance was 
recorded on November 13, 2001. FAC at ¶ 11; see also id. at ¶ 11, Ex. G. 

The Vetters later opened an escrow with First American Title Company (“First American”) to 
refinance the First Loan from Chase Manhattan Mortgage Corporation. FAC at ¶ 12. The Vetters 
obtained a loan from Secured Bankers Mortgage Company in the amount of $999,900 secured 
by the Property (the “Secured Bankers Loan”). Id. As part of the First American escrow, Secured 
Bankers Mortgage Company paid off the First Loan in exchange for the Secured Bankers Loan 
becoming the new First Deed of Trust secured against the Property. FAC at ¶¶ 12, 13; see also 
id. at ¶ 12, Exs. H, I.  

A deed of reconveyance of the Second Loan was also recorded on May 29, 2003. FAC at ¶ 14; 
see also id. at ¶ 14, Ex. J. 

The Vetters opened another escrow on or about May of 2004 with Placer Title Company 
(“Placer”) to refinance the existing HELOC from Wells Fargo with a loan from National City Bank 
in the amount of $303,000. FAC at ¶ 15. As part of the Placer escrow, Wells Fargo sent Placer a 
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demand statement for the HELOC in the amount of $164,587.05 (the “Demand Statement”). 
FAC at ¶ 16. The amount included the principal balance, termination fee of $500.00, lien release 
and recording fee of $45, and other necessary fees. Id.; see also id. at ¶ 16, Ex. K. As part of 
the Placer escrow, Wells Fargo received a check for $164,765.21 (for the principal amount plus 
additional interest as well as fees) in satisfaction of the HELOC based on the payoff demand 
provided. FAC at ¶ 18. As part of the Placer escrow, the loan from National City Bank was 
secured by a deed of trust against the Property, second to the Secured Bankers Loan first deed 
of trust. FAC at ¶ 19; see also id. at ¶ 19, Ex. N. The Vetters later financed this loan by obtaining 
a loan from Gauranty Residential Lending (“Guaranty Residential”). FAC at ¶ 20. On or about 
September 2004, the Vetters opened another escrow with Placer to refinance the Guaranty 
Residential loan with a loan from Chase. Id. Chase loaned $1,100,000 to the Vetters and 
deposited $1,100,000 with Placer to pay off Guaranty Residential. Id. A full reconveyance of the 
Guarnty Residential loan was recorded on October 6, 2004. Id. At this time, Chase believed that 
its loan was secured by a first deed of trust against the Property, because it had paid off the first 
lien by Secured Bankers Loan and because it believed that the HELOC had been paid off and 
reconveyed. Id. 

The HELOC was not frozen, canceled, or reconveyed, however. FAC at ¶ 21. Wells Fargo 
recorded a Notice of Default on November 15, 2016. FAC at ¶ 22. Until Chase received the 
Notice of Default, it was unaware that the HELOC had not been reconveyed. Id.  

In July 2012 Chase’s successor by merger assigned the Chase deed of trust to Plaintiff. RJN, 
Ex. J. The Vetters defaulted on the Chase Loan in October 2015. RJN, Ex. K. Plaintiff initiated 
foreclosure proceedings by recording its own Notice of Default on March 25, 2016. Id. On March 
2, 2017 Wells Fargo recorded a Notice of Trustee’s Sale and set a trustee’s sale date of March 
29, 2017. RJN, Ex. M. That sale was postponed and ultimately enjoined after Plaintiff obtained a 
Temporary Restraining Order on March 9, 2017. 

Analysis 

Indispensable Party 

“The controlling test for determining whether a person is an indispensible party is, ‘Where the 
plaintiff seeks some type of affirmative relief which, if granted, would injure or affect the interest 
of a third person not joined, that third person is an indispensible party.’ More recently, the same 
rule is stated, ‘A person is an indispensible party if his or her rights must necessarily be affected 
by the judgment.’” Majd v. Bank of America, N.A. (2015) 243 Cal.App.4th 1293, 1309 (“Majd”) 
(internal citations omitted). 

Here, the borrowers on the HELOC and the current homeowners of the subject property (the 
Vetters) are not parties to the lawsuit. The outcome of this lawsuit would undoubtedly affect 
them: for example, if Plaintiff were to prevail on its claim for equitable subrogation and establish 
itself as the senior lienholder, it could go forward with a non-judicial foreclosure sale. 
Defendant’s security interest would be foreclosed along with Plaintiff’s. If the security did not 
bring an amount equal to both Plaintiff and Defendant’s interests, Defendant would be free to 
sue directly on the unpaid (and now unsecured) note. See Citrus State Bank v. McKendrick 
(1989) 215 Cal.App.3d 941, 946 (“a sold-out junior lienholder whose interest is lost by virtue of a 
senior foreclosure is free to sue directly on his unpaid (and now unsecured) note”). That the 
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Vetters may be subject to a later suit by a sold out junior lienholder necessarily affects their 
rights. 

Plaintiff’s reliance on Bank of N.Y. Mellon v. Citibank is inapt. (2017) 8 Cal.App.5th 935 (“Bank 
of N.Y. Mellon”). Bank of N.Y. Mellon was a suit between two lenders regarding lien priority. Id. 
at 940. While the Court of Appeal found that the lender in that case had stated a claim for 
equitable subrogation, it did not consider whether the borrowers were indispensable parties. As 
a consequence, it does not support a finding that they are not.  

In light of this holding, the Court need not reach the other arguments in support of Defendant’s 
Demurrer. The Demurrer is sustained, with leave to amend. 

  

 6.  TIME:  9:00   CASE#: MSC17-00447 
CASE NAME: DAVIS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVIS FILED BY 
CITY OF RICHMOND, RICHMOND HOUSING AUTHORITY 
* TENTATIVE RULING: * 
 
         Defendants City of Richmond and Richmond Housing Authority’s demurrer is sustained 

without leave to amend. 

   Prior to initiating a lawsuit against a public entity, a party must present a written Government 

Claim.  (Gov. Code §§ 905, 945.5.)  If within the 45 days of submission, the claim is rejected, 

the claimant has six months from the date of rejection to file a legal claim.  (Gov. Code § 912.4, 

945.6.)  If there is no response the claim is deemed rejected on the forty-fifth day.  The claimant 

has two years from accrual of the cause of action to initiate a lawsuit.  (Gov. Code § 

945.6(a)(2).)  For personal injury actions, the date of accrual is the date of injury.  (Gov. Code § 

901; Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109.)  “‘The prescribed statutes of limitations 

for commencement of actions against the state [and its political subdivisions] 'are mandatory 

and must be strictly complied with. . . .’” (Todd v. County of Los Angeles (1977) 74 Cal.App.3d 

661, 664.)   

 Plaintiffs allegedly suffered an injury on August 13, 2014. Plaintiff’s counsel, Allan M. 

Tabor, states in his declaration in support of the opposition to the demurrer to the original 

complaint that he mailed the Government Tort Claim on August 22, 2014.  Defendants claim to 

have no record of receiving the Claim.  On September 16, 2016, after the time for presenting a 

claim had passed, Plaintiff mailed the Clerk for City of Richmond a letter enclosing the Claim.  

The City responded four days later with a notice stating it was returning the Claim without taking 

action, because the Claim was not filed within a year of the injury.  

  Defendant Richmond Housing Authority and the City of Richmond are public entities.  

Plaintiff Davis alleges she suffered injuries as a result of Defendants’ failure to inspect and 

maintain its property.  Plaintiff suffered a burn as a result of a faulty heater.  Plaintiff’s claim for 

personal injury is one that Government Code sections 905 and 945.4 require be presented as a 

prerequisite to suit. (CCP § 352(b).)   
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 The FAC alleges Plaintiff Diamond Davis was born on October 26, 2001. Although 
Plaintiff was a minor at the time of accident and remains one today, the statute of limitations was 
not tolled during her minority.  While CCP § 352(a) provides the time of the disability is not part 
of the time limited for the commencement of the action, “There is specific legislation to the effect 
that minority does not toll statutes of limitation in an action against a public entity in which a 
claim must be presented.” (Todd v. County of Los Angeles (1977) 74 Cal.App.3d 661, 664.)  
CCP § 352(b) clearly states, “This section shall not apply to an action against a public entity or 
public employee upon a cause of action for which a claim is required to be presented…”     

 According to the court in Stanley v. City and County of San Francisco (1975) 48 

Cal.App.3d 575, the effect of subdivision (b), added by the Legislature in 1970, puts the minor 

on an equal basis with all other claimants.  After a minor claimant has presented a claim to the 

public entity, he must institute the action against the public entity within the same period of time 

as other claimants.  (Stanley v. City and County of San Francisco (1975) 48 Cal.App.3d 575, 

582-583.)     

 Plaintiff filed this action on March 15, 2017, more than two years after accrual of the 

cause of action. “When a complaint shows on its face that it is barred by a statute of limitations, 

a general demurrer may be sustained and a judgment of dismissal may be entered.” (Barker v. 

Garza (2013) 218 Cal.App.4th 1449, 1454.) Thus, the demurrer is sustained without leave to 

amend as claims are time-barred.   

  

 7.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS AURIONPRO 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION OF PLAINTIFF'S 
COMPLAINT FILED BY AURIONPRO SOLUTIONS, INC 
* TENTATIVE RULING: * 
 
           The petition of Aurionpro Solutions, Inc. (“Inc.”) and Aurionpro Solutions, S.P.C. (“SPC”) 
to compel arbitration is denied.   

 
The court shall order a dispute to arbitration if it “determines that an agreement to 

arbitrate the controversy exists” and certain other conditions are met.  (See CCP § 1281.2.)  
However, the court may order to arbitration only those controversies that the parties have 
agreed to submit to arbitration.  (See Dream Theater, Inc. v. Dream Theater (2004) 124 
Cal.App.4th 547, 552 (“a party cannot be required to submit to arbitration any dispute which he 
has not agreed so to submit.”)  The petitioning party has the burden of proving the dispute is 
covered by the agreement to arbitrate.  (Larian v. Larian (2004) 123 Cal.App.4th 751, 760.) 

 
“In determining whether an arbitration agreement applies to a specific dispute, the court 

may examine only the agreement itself and the complaint filed by the party refusing arbitration.”  
(Rice v. Downs (2016) 248 Cal.App.4th 175, 185, citing a prior case.)   

 
In examining the agreement and resolving the question whether the parties have agreed 

to submit a particular dispute to arbitration, “[t]he court should attempt to give effect to the 
parties’ intentions, in light of the usual and ordinary meaning of the contractual language and the 
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circumstances under which the agreement was made. … Because California has a strong public 
policy in favor of arbitration . . . arbitration agreements should be liberally interpreted, and 
arbitration should be ordered unless the agreement clearly does not apply to the dispute in 
question’ …. Doubts as to whether an arbitration [provision] applies to a particular dispute are to 
be resolved in favor of sending the parties to arbitration . . . [¶]  . . . A heavy presumption weighs 
the scales in favor of arbitrability; an order directing arbitration should be granted ‘unless it may 
be said with positive assurance that the arbitration [provision] is not susceptible of an 
interpretation that covers the asserted dispute.’ . . . To the extent possible, an exclusionary 
clause in an arbitration provision should be narrowly construed. . . . ‘The burden is on the party 
opposing arbitration to show the agreement cannot be interpreted to apply to the dispute. … 
Whether a contract is reasonably susceptible to a party's interpretation can be determined from 
the language of the contract itself. … The policy in favor of arbitration does not apply when the 
contract cannot be interpreted in favor of arbitration. There is no policy in favor of arbitrating a 
dispute the parties did not agree to arbitrate.’”  (Gravillis v. Coldwell Banker Residential 
Brokerage Co. (2009) 143 Cal.App.4th 761, 771-772 (internal quotations and citations omitted.)   

 
The court rather than the arbitrator decides whether the parties reached an agreement to 

arbitrate their disputes. (See Winter v. Window Fashions Professionals, Inc. (2008)166 Cal. 
App. 4th 943, 947-948, 950-951.)  The court also typically decides whether the particular 
controversy is covered by that arbitration agreement.  (See Parker v. Twentieth Century-Fox 
Film Corp. (1981) 118 Cal.App.3d 895, 901.) 

 
Applying these rules, the court denies SPC’s petition to arbitrate.  SPC is not a party to 

the APA, and the APA expressly states there are no third-party beneficiaries of that agreement.   
While SPC joined in this petition to compel arbitration it now concedes it has no right to insist on 
arbitration.  (See Opening Memo. at 15:16-17; Reply Brief at 10:9-10.) 
 

The proper result is more complicated as to Inc.  Inc. is a party to the APA and the APA 
clearly contemplates that at least certain claims may be arbitrated.  (See § 6.1 (claims for 
damages arising from the seller’s breach of representation, warranty, or promise made in the 
APA).)  On the other hand, the APA makes clear that not all claims are to be arbitrated.  (See § 
6.7 (c) (no agreement to arbitrate disputes regarding the Promissory Notes); § 7.4 (apparently 
no agreement to arbitrate disputes regarding the non-compete provisions); § 8.9 (parties waive 
jury trial in any “action [or] proceeding”; thus the APA contemplated that litigation rather than 
arbitration is permissible under at least some circumstances.) 

 
  Further, the APA does not contain any provision making arbitration the default rule 

unless otherwise stated.  Inc. clearly knew how such a provision would look.  In section 8.10, the 
APA states that each party “waives all rights to trial by jury in an action . . . arising out of . . . this 
Agreement.”  It could easily have drafted or required an agreement which stated that each party 
“waives all rights to file a lawsuit but shall instead submit all claims arising out of this Agreement 
to binding arbitration.”  Not having done so, it cannot argue the parties agreed to submit all 
claims to arbitration. 

 
The question then is whether any or all of Saicon’s particular claims must be arbitrated 

rather than litigated.  The claims that may be submitted to arbitration are defined in section 6.1 
of the APA.  That section is contained within Article VI, entitled “Survival; Indemnification.”  In 
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pertinent part, section 6.1 provides as follows:  “Subject to Sections 6.3, 6.5 and 6.6 . . . Seller 
hereby agree [sic] to indemnify Buyer . . . from, any . . . loss, action, liability, claim, damage or 
expense . . . for or on account of or arising in connection with:  (a) Any material breach on the 
part of Seller of any representation or warranty contained in this Agreement; [or] (b) Any 
material breach of any covenant, agreement or obligation of Seller contained in this Agreement . 
. .”  A party seeking indemnity is required to give prompt notice of the claim, action or 
proceeding.  The parties then have 30 days to reach agreement.  If they cannot do so, “the 
matter may be submitted by either Party for binding arbitration of the type described in Section 
6.6.”  (Section 6.5 (a) (emphasis added).)   

 
In other words, if the Saicon was damaged by Inc.’s breach of a representation, 

warranty, or promise contained in the APA, Inc. promised to “indemnify” Saicon for that loss.  
While the more common definition of the word “indemnify” is to make good on losses incurred 
by a contracting party as a result of a claim by a third party, this language is broad enough to 
include losses incurred directly by a contracting party.  (See Dream Theater, Inc. v. Dream 
Theater, supra, 124 Cal.App.4th at 556 (discussing third definition; Pacific Gas & E. Co. v. G. W. 
Thomas Drayage & Rigging Co., Inc. (1968) 69 Cal.2d 33, 41, n. 9 (hereinafter “PG & E”);  
Zalkind v. Ceradyne, Inc. (2011) 194 Cal.App.4th 1010, 1024-1025 (“Indemnification 
agreements ordinarily relate to third party claims”); CC §2772.)  That the APA refers to both third 
party and direct claims also seems clear because it contains separate provisions relating to 
each type of loss.  (See § 6.5 (a) (notice provisions apply to each type of arbitrable dispute, but 
the provisions for direct claims are different from those for third-party claims); see Zalkind, 
supra, 194 Cal.App.4th at 1028-1029.)   

 
However, that “indemnify” as used in the APA is sufficiently broad to include direct 

claims as well as third-party claims does not mean Article VI is broad enough to require 
arbitration of all of Saicon’s claims.  Rather, section 6.1 does not require Saicon to arbitrate its 
claims for misrepresentation or unfair business practices.  These claims arise out of 
representations that Saicon alleges were not made in the APA, but rather beforehand to induce 
Saicon to sign it.  (See Complaint, ¶ 11, 27, 31, 33.)  Saicon alleges that these representations 
were made in Inc.’s 2016 financial reports.  (¶ 11, 27)  Inc. does not contradict this and argue 
that the APA makes these representations.  Rather, it argues that the APA states it makes no 
representations about the worth of the business, that the sale was made on an “as is” basis.   
(Reply Brief at 9:25-28.)   It argues that Saicon may not avoid those provisions or the arbitration 
clause by alleging misrepresentation and that while Saicon might be able to urge 
misrepresentation as a basis for rescission, it may not allege oral misrepresentation outside the 
APA as the basis for an action for damages for deceit. 

 
The court is unpersuaded.  Inc. has not cited any authority holding there is still any 

limitation on the general statement that “[it] was never intended that the parol evidence rule 
should be used as a shield to prevent the proof of fraud” (Ferguson v. Koch (1928) 204 Cal. 
342, 347) or that this statement applies only when misrepresentation is raised defensively, to 
void an agreement, rather than offensively as the basis for a claim for damages.  (See 
Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Assn. (2013) 55 Cal. 4th 
1169, 1183; Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18.)  In any event, the issue at hand is 
not the validity of Saicon’s claims for misrepresentation but whether those claims must be 
arbitrated rather than litigated. 
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Inc. also argues that the words “arising out of” are very broad.  (See Opening Memo. at 

13:19-14-28.)  The court agrees.  However, the APA does not state that all disputes arising out 
of it shall be submitted to arbitration.  (Cf. Simula v. Autoliv, Inc. (9th Cir. 1999) 175 F.2d 716, 
718.)  It says that all disputes arising out a breach of the APA may be submitted to arbitration, 
which is considerably narrower.   
 

 Thus, the court concludes that Saicon did not agree to arbitrate disputes concerning 
these extra-contractual representations.  Accordingly, Inc.’s petition is denied as to the Second, 
Third, and Fourth Causes of Action.   

 
That leaves the First and Fifth Causes of Action against Inc. for Breach of Contract and 

for Declaratory Relief.  These causes of action are within the scope of section 6.1, the 
indemnification provision.  However, whether Saicon made an agreement requiring rather than 
simply permitting it to arbitrate these claims requires the court to interpret the APA, because, as 
previously noted, and notwithstanding the requirement to construe agreements liberally in favor 
of arbitration, “a party cannot be required to submit to arbitration any dispute which he has not 
agreed so to submit (Dream Theater, Inc. v. Dream Theater, supra, 124 Cal.App.4th 547, 552) 
and there is “no policy in favor of arbitrating a dispute the parties did not agree to arbitrate.”  
(Gravillis v. Coldwell Banker Residential Brokerage Co., supra, 143 Cal.App.4th at 771-772 
(internal quotations and citations omitted.)   
 
 In interpreting a contract, the court “should attempt to give effect to the parties’ 
intentions, in light of the usual and ordinary meaning of the contractual language and the 
circumstances under which the agreement was made.”  (Gravillis, supra, 143 Cal.App.4th at 772 
(internal quotations omitted); see CC § 1636.)  “The language of a contract is to govern its 
interpretation, if the language is clear and explicit, and does not involve an absurdity.”  (CC § 
1638.)  “When a contract is reduced to writing, the intention of the parties is to be ascertained 
from the writing alone, if possible . . .” (CC §1639.)   “The whole of a contract is to be taken 
together, so as to give effect to every part, if reasonably practicable, each clause helping to 
interpret the other.”  (CC § 1641.)   “A contract must receive such an interpretation as will make 
it lawful, operative, definite, reasonable, and capable of being carried into effect, if it can be 
done without violating the intention of the parties.”  (CC § 1643.)   “The words of a contract are 
to be understood in their ordinary and popular sense, rather than according to their strict legal 
meaning; unless used by the parties in a technical sense, or unless a special meaning is given 
to them by usage, in which case the latter must be followed.”  (CC §1644.)  “However broad 
may be the terms of a contract, it extends only to those things concerning which it appears that 
the parties intended to contract.”  (CC § 1648.)   
 
 Section 1654 of the Civil Code provides a final rule of construction:  “In cases of 
uncertainty not removed by the preceding rules, the language of a contract should be 
interpreted most strongly against the party who caused the uncertainty to exist.”  However, the 
parties intentionally deprived the court of that aid of construction when they agreed, “The 
language used in this Agreement shall be deemed to be the language chosen by the Parties to 
express their mutual intent, and no rule of strict construction shall be applied against any Party.”  
(APA, § 8.9 (a).)   
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As noted previously, the APA does not contain a default rule that all claims arising out of 
it must be arbitrated rather than litigated.  It speaks of indemnification of damages caused by 
breaches of representations, warranties, and promises made in the agreement (§ 6.1), a 
process for direct negotiation and informal resolution of disputes (§ 6.5 (a)), and then concludes, 
“If the Parties cannot reach agreement . . . the matter may be submitted by either Party for 
binding arbitration . . .”  (§ 6.5 (a).)   

 
What is the court to make of the use of the word “may”?  Saicon argues that, as used 

here, “may” means what it normally does – optional.  Petitioners argue it actually means “shall” 
or “must.  They argue, that the word “may” was used only to indicate that a party who initially 
presented a claim for indemnity was not obligated to go through with it.  (See Opening Memo. at 
10:20-23; Shah Decl., ¶14.) 

 
The court finds this explanation unsatisfactory.  It goes without saying that no one is 

forced to go through with a claim once made.  Therefore, no reason exists to address such a 
possibility in one’s contract.  

 
The sentence could easily have been recast to remove all doubt.  It could have read, “If 

the Parties cannot reach agreement . . . any party wishing to pursue the matter shall submit it to 
binding arbitration.” 

 
It was not so drafted, however, leaving the court with an ambiguous arbitration provision 

and no easy way to resolve the ambiguity. The parties clearly knew how to use mandatory 
language.  They used it in every portion of section 6.5 (a) but the portion on which petitioners 
are relying now.  For instance, they did not say that the Buyer or Seller “may” give prompt notice 
of the assertion of an indemnity claim, but that they “will” give such notice.  They did not state 
that the notice “may” state the information about the amount and nature of the claim but that it 
“shall” do so.  They did not state that the parties “may attempt in good faith to reach an 
agreement” but that they “shall do so.” Yet when it came to declaring whether arbitration is the 
sole forum for resolution of their disputes they did not say that all such disputes “shall” be 
submitted to binding arbitration but only that either Party “may” submit them to binding 
arbitration. 

 
“May” should be read to mean “shall” only where necessary to make sense of the 

contract as a whole.  (See Jones v. Catholic Healthcare West (2007) 147 Cal.App.4th 4th 300, 
307 (articulating this rule when construing a statute and holding that “may” meant “may” in that 
statute).  Given the parties’ knowledge of how to use mandatory language, the court will not 
perform the mental gymnastics required to turn “may” into “shall.”  The court does not need to 
do this to give meaning to every word of the contract or to avoid making any of the words 
superfluous.   

 
As used in section 6.5 (a), the word “may” may simply signify what its ordinary meaning 

suggests, that Saicon had the right to arbitrate rather than litigate its dispute.  The language that 
either party “may” submit the matter to arbitration would then mean one of two things:  either (1) 
that either party could request arbitration but would be entitled to it only if the other also agreed; 
or (2) that arbitration would be the dispute resolution forum so long as one of the parties initiated 
it before either of them filed a lawsuit.   
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Neither of these interpretations is nonsensical or renders other words in Article VI 

meaningless. The subsequent provisions concerning arbitration procedures would still apply so 
long as the first party to initiate a dispute resolution procedure initiated arbitration or if both 
parties agreed to arbitration.  In that event, the arbitration procedures would already be settled.  
The parties would be required to select an arbitrator, conduct the arbitration in San Francisco, 
and abide by the rules of the American Arbitration Association.  (APA, § 6.7 (a), (b).) 

 
One can ask why the parties would agree to arbitration on only a permissive and not a 

mandatory basis.  There is no clear answer to this other than that they were entitled to reach 
any legal agreement they desired.  However, there is even less of a clear answer why they 
would use the word “may” when they really meant “shall” and had used “shall” in so many other 
places in the agreement. 

 
Indeed, the parties again used “may” in another portion of the agreement.  In section 6.7 

(a) they wrote, “If no agreement can be reached during the Dispute Resolution Period, either 
Party may demand arbitration of the matter unless the amount of the damage or loss is at issue 
in pending litigation with a Third-Party, in which event arbitration will not be commenced until 
such amount is ascertained or both Parties agree to arbitration; and, in either such event the 
matter will be settled by arbitration conducted by one arbitrator.”  Here too, the parties showed 
deliberate use of language to make arbitration procedures mandatory but to suggest that 
arbitration itself required mutual assent given only after the dispute arose, not in advance, in the 
APA itself. 

 
Inc. cites Ruiz v. Sysco Food Services (2004) 122 Cal.App.4th 520, 532 in support of its 

argument that “may” means “shall” as used in sections 6.5 (a) and 6.7 (a) of the APA.  However, 
Ruiz is distinguishable based on at least two factors present there, but not here.  First, the court 
there said, “[the provision that a specified grievance “may” be referred to arbitration] read in 
context of the entire agreement, do[es] not provide an optional procedure, but rather set[s] out a 
mandatory arbitration provision that is properly subject to this motion to compel.”  The court 
does not make a similar finding here when reading sections 6.5 and 6.7 in context of the entire 
agreement.  Rather it makes the opposite finding.  Second, the court there said, “Moreover, 
Ruiz's contention that there was no mandatory agreement to arbitrate appears to be a new 
argument on appeal, which is not appropriately addressed here.”  There is no such procedural 
problem here.  Saicon has timely made the contention that the provision is merely optional. 

 
In the end, the court is left with two alternatives, neither of which is wholly satisfactory:  

(1) to rule that the parties drafted a contract containing significant provisions regarding 
arbitration when arbitration is only optional, never required (or is required only if the first party to 
initiate a dispute resolution procedure initiates arbitration rather than files a lawsuit); or (2) to 
rewrite the contract inserting a word that the parties did not use, “shall” rather than the word they 
did, “may,” when they clearly knew how to use "shall." 

 
The court's overarching obligation is to enforce the contract the parties made, not to 

write them a new one when there is some other logical construction that still gives meaning to all 
of their words.  Alternatively, if the alleged agreement to arbitrate is so ambiguous that its true 
meaning cannot be discerned, the court’s obligation is not to enforce the contract at all on the 
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grounds that it is illusory, there was never a meeting of the minds, or the contract is too 
uncertain to be specifically enforced.  (See 13 Witkin, Summary of California Law, Contracts, 
10th Ed. 2005), §§ 42-43, pp. 334-336; see Winter, supra, 166 Cal.App.4th at 949.) 
 

While the court has an obligation to construe the APA liberally in favor of arbitration, that 
obligation exists only if the court concludes that Saicon promised to submit all covered disputes 
to binding arbitration.  Saicon did not use clear enough language to show that it did.  Therefore, 
the court denies the petition.   
 

There is a further consideration.  Code of Civil Procedure section 1281.2 (c) gives the 
court discretion not to grant a petition to compel arbitration under various circumstances, 
including where “A party to the arbitration agreement is also a party to a pending court action or 
special proceeding with a third party, arising out of the same transaction or series of related 
transactions and there is a possibility of conflicting rulings on a common issue of law or fact . . .” 

 
Here, the Complaint alleges in the First Cause of Action, that Inc. breached the APA and 

SPC breached the Reseller Agreement, and that these two agreements were signed on the 
same day by the same person representing each of the Petitioners.  (Complaint, ¶ 15, 23.)  
Saicon is a party to the alleged arbitration agreement.  It is involved in a pending court action 
with a third party, SPC, arising out of the same transaction as its dispute with Inc.  Given the 
connection between Inc. and SPC and that the same person signed each of the two 
agreements, there is a possibility of conflicting rulings on a common issue of law or fact.  Inc. 
asserts as much itself.  (See Reply Brief at 1:26 and 10:14.) 

 
Under these circumstances, the court “may refuse to enforce the arbitration agreement 

and may order . . . joinder of all parties in a single action or special proceeding.”  (CCP § 1281.2 
(c).)  Section 1281.2 (c) is an alternate basis for the court’s decision to deny the petition.  (See § 
1281.2 (c); Los Angeles Unified School Dist. v. Safety National Casualty Corp. (2017) 13 Cal. 
App. 5th 471, 479-480.) 

 
Rulings on Evidentiary Objections 
 
Saicon’s Objections to Shah Declaration 
 
The court suggested that extrinsic evidence might be admissible in this case.  (See 

Pacific Gas & E. Co. v. G. W. Thomas Drayage & Rigging Co., Inc. (1968) 69 Cal.2d 33.)   
However, that suggestion was not intended to be an invitation for the parties to submit counsel’s 
legal arguments disguised as facts.  While Mr. Shah may be entitled to state what he believed 
and intended and to discuss the circumstances surrounding execution of the APA, he has not 
established a basis to testify about what Saicon intended or to offer legal opinions concerning 
the meaning of the APA.  Accordingly, to the extent it allows any of Mr. Shah’s declaration, the 
court does so with those limitations in mind. 
 

The rulings are as follows: 
 

¶ 8 – Sustained. 
¶ 9 – Overruled.  
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 ¶ 10 – Overruled. 
 ¶ 11 – Sustained. 

¶ 11 (a) – Sustained to the extent the declarant is testifying about Saicon’s intent. 
¶  11 (b) - Sustained to the extent the declarant is testifying about Saicon’s intent. 
¶ 11 (c) – Sustained to the extent the declarant is testifying about Saicon’s intent. 
¶ 11 (c) – Sustained. 
¶ 11 (d) – Sustained. 
¶ 11 (e) – Sustained. 
¶ 11 (f) – Sustained. 
¶ 11 (g) – Sustained. 
¶ 11 (h) – Overruled as to the first sentence.  Sustained as to the rest. 
¶ 12 – Sustained. 
¶ 14 – Sustained to the extent the declarant is testifying about Saicon’s intent. 
¶ 17 – Sustained to the extent the declarant is testifying about Saicon’s intent. 
¶ 18 – Sustained. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS AURIONPRO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call if tentative ruling, line 7, is not argued. 

  

 9.  TIME:  9:00   CASE#: MSL14-02790 
CASE NAME: ABSOLUTE VS JONES 
HEARING ON MOTION TO/FOR ASSIGNMENT ORDER FILED BY ABSOLUTE 
RESOLUTIONS V LLC 
* TENTATIVE RULING: * 
 
 Unopposed motion is granted. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/23/17 

 
 

- 16 - 

10.  TIME:  9:00   CASE#: MSL17-01581 
CASE NAME: DEAN KIM VS ANTONIO MEJIA 
HEARING ON DEMURRER TO COMPLAINT of KIM FILED BY ANTONIO MEJIA, 
WILDER CRUZ 
* TENTATIVE RULING: * 
 
 Demurrer is sustained with 15 days leave to amend. 

  

11.  TIME:  9:00   CASE#: MSL17-01581 
CASE NAME: DEAN KIM VS ANTONIO MEJIA 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY 
ANTONIO MEJIA, WILDER CRUZ 
* TENTATIVE RULING: * 
 
Motion to Strike Punitive Damages is granted with 15 days leave to amend. 

 


